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T
he Puerto Rico Electric Power Authority (PRE PA) 
may have to pay over $200 million and not $100 
million in fees to LUMA Energy if the contract 

does not meet required tax exemptions. 
The Puerto Rico Electric Power Authority (PRE PA), 

w hich is already in bankruptcy to restructure $9 billion 
in debt, may have to pay $100 million more than w hat 
it currently pays to its transmission and distribution 
(T&D) administrator, LUMA Energy, if the management 
contractfails to include certain federal tax exemptions. 

The contract w ith the private operator has to meet 
the requirements of the Internal Revenue Service's 
(IRS) Revenue Procedure 2017-13. That IRS provision 
contains a so-called safe harbor under which the IRS 
can conclude that a management contract does not 
result " in private business use of property f inanced 
with governmental tax-exempt bonds under the tax 
code or cause the modified private business use test 

for property financed with certai n qualified bonds to 
be met." 

To meet the safe harbor requirement, the 15-year 
term of the LUMA Energy contract " inc luding al l re
newal options, must be no greater than the lesser of 30 
years or 80 percent of the weighted average reason ab I y 
expected economic life of the managed property." 

It appears that the contract does not meet the re
quirement so far, according to information that came 
out during a recent PREPA meeting because the T&D 
system that is managed by LUMA is already too o ld. 

Tomas Torres, the consumer representative on 
PREPA's board, asked Wayne Stensby, LUMA Energy's 
president and chief executive officer, about statements 
made by the law firm Nixon & Peabody in a legal 
opinion. 

The law firm could not say whether the manage
ment contract was exempted from the requirements 
of Revenue Procedure 201 7-1 3 because it needed 
the opinio n of an engineering report to certify the 
economic life of the managed property. 

Nixon & Peabody did say that the engineering firm 
selected to conduct the study must find the econom ic 
l ife span of the managed property is at least 19 years 
for the contract to be exempted from Revenue Pro
cedure201 7-1 3. 

After an exchange in which Stensby said he did 
not have the engineering report but would provide 
it at the offic ial start of the contract, sometime next 
year, Torres replied that it would be too late by then. 

Torres noted that under the management contract 
signed June 22, PREPA must pay LUMA Energy $100 
million a year in addition to the management fees. 
Section 3.9 of the document states the contract wil l 

be construed to comply w ith Revenue Procedure 
201 7-1 3 but if that does not occur, the service fee 
must be adjusted by adding $7 million per month and 
the maximum incentive fee payable to LUMA wi ll be 
adjusted by adding $1.3 million for a total of about 
$106 million a year. 

That amount would be on top of the service fees, 
w hich are $70 mil lion in the fi rst year but w il I go up to 
$105 mill ion in the fourth year of the 15-year contract. 

That means Puerto Rico would be paying more 
than $200 million to LUMA Energy, Torres noted. 

Whether PREPA w ill be able to afford the higher 
fees remains to be seen since the power uti lity is in 
bankruptcy. 
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